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Company, LLC; Timothy Mobley)

Dear Ms. Duncan:

This office represents Express Freight of Florida, LLC; MTampa Financing
Company, LLC; antd Timothy Mobley in the above-captioned MUR. This letter
responds to the January 19, 2010, letters (the “Letters”) received by our clients from
the Fedaral Elaction Commissien (the “FEC” ar “Cammnission™) stating that oos
clients may hava viniated the Federal Eleetion Campaign Act of 1971, as amended
(the “Act™), in cannection with political cantributions made by Terry Keith Howell.

The Letters refer to $8,500 contributed by Mr. Howell to the campaign committee
of Cormgressmax Vern Buchanan as well as other unidentified possible
contributiens. The Letters conciuds that the contritiitions may have been mude by
our clients, and not Mr. Howell, and that our clients may have assisted Mr. Howell
in making contribations in the name =f another in violation of the Act.

For. the neesoms sinted bélow, the Commiission shpuld find nel renson 10 beliave that
Express Frejght of Flarida, LLC, MTampa Fiernaing Campany, LLC, er Tiranthy
Mobley violated the Act a= a result of the Mr. Howell’s political contributions.

PROCEDURAL STATUS

On Jarmary 28, this effice suterad ar appearance an bakelf of oor clients and filed a
request far an sutension uf 20 days to conduet thr extensive fart-gashcring exiribited
in the substance of this response. Without explanation, we were informed on
February 2 that our request for 20 days was denied and a 7 day extension was
granted. The 7 day extension would have resulted in a due date during a week in
which the federal government and this offiae worn almast entirely cloned due te
inclement wemther. On Fabruary 3, this offias sought reennaidazation ef the 2Q day
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cxtension request to complete the necessary faci-galhéring. To date, there has been
no reply to that request.

In arlditiom, tha Lettess reccived by our clients suggest that they may have violated
the Act in connection with certain unidentified contributions. The Letters do not
specify the meipiznts oz amourds af these cantribatiens leaving aur elients to guars
at exuatly what the FEC may be aecvsing them of doing. The procadizral
protectians included in the Commission's reaently adopted Agency Procedure for’
Notice to Respondents in Non-Complaint Generated Matters, 74 Fed. Reg. 38617
(Aug. 4, 2009), should have required the FEC to provide adequate notice to our
clicnts of all the facts that may constitute a violation of the-Act. Accordingly, we

respecifully request an opportunity to respond to any such fiicts if ey form the
basis for further Commission prosesdingu against our cliers.

FACTS
1. Background

Mr. Howell had owned and operated a trucking company called Florida Express
Freight, L.LC that specialized in freight transportation. In 2007, Mr. Howell
approached Mr. Mobley to seek a financial investment in the company. The
discussions between the two men resulted in‘an initial 20% investment. Mr.
Howell, hewever, wanted to attzect additional investrrrent to his trucking business.
As a rosult, Express Freight of Flcmda, LLC (“EFF”) was subsequemly formed as a
Floniria Ihnited liability campeny.! EFF’s initiul meanbars inchxled Ms. Hpomil
who aovned a 58% share of the nempeny and was the chicf executive officar of the:
company eamizg an sanualized selary of $54,000, MTampa, LL.C which owned &
40% share aof the company, and the Hohl Family Limited Partnership which owned
a 10% shere of the company.

MTampa, LLC2 also owns 100% of MTampa Financing Company LLC

(“MTampa"). MTampa ix a factoring compuny. Factering is a financial service. -
whereby a company sells its mzzounts receivable 1o a fastoring company in

! EFF is trentad as g partnarzhip for federal income tex purposes.

2 MTespa, LLC is wholly ewred by anather limiRed lis/ihey company that & owned by
trusts ounianlled by Mr. Maldey.
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exchange for cash. The factoring company is responsible for the collection of the
accounts receivable. The factoring company generates profit by purchasing the
accounte 18ecivible at amounts less than the full amount due to bo coMected or b
chamyiiig a cormutssien.

Mr. Mobley’s decision to invest in EFF was driven by his belief that MTampa could
carn significant returns on the factonng of EFF’s accounts receivable. Though Mr.
Moblry assumed thet the investment in EFF would also provide returns, the prineary
purpose of the investment was to support MTampa's factoring business.

2. Finuncial Arrsmgenrents Between MTampa, EFE, and Mr.
Howell

Once EFF was forméd, it antered inte n factaring agriemmat with MTanpa. EFF
would provide MTampa with copies of invoices for its accounts receivable. As EFF
needed cash, EFF requested it from MTampa. MTampa would provide cash as long
as MTampa had, or expecta tn have, sofficient occounts receiveble from EFF to
cover the requested amounts.

Mr. Howell would routinely rexquest income distributions from EFF to pay for living
and other porsonal expenses. Based on the apparent strength of EFF’s business at
the time, Mr. Howell wes entltled to the distributions as a 50% owner of the
company. MTampa would factor EFF’s accounts receivable to provide EFF with
cash te pay distributions to Mr. Howell. All of tiwse distributions for personal
exponses weze trvansd a8 insumne 1 Mr. Howeii,

Attnched as Exhibit A is a copy of EFF's Form 1065 federal income tax return far
2008, the accompanying Schedule K-1 for Mr. Howell, and the worksheet used to
calculate the distributions to Mr. Howell that were treated as income to him on the
aforementioned documents. Line 19a on page 4 of the Form 1065 indicates that
EFF made distributions of $77,070 in 2008 as does line 6a of Schedule M-2 of page
5 of ttie Form 1065. Line 19a of the Schedule K-1 indicates that these distributions
were attributed to Mr. Howell 2s incomre. The werksheet contained in the final two
pagos of Exhibit A detalls the asmuunts that made wp the $77,070 in imome
distributioer to hir. Hoseell. This amennat was in gédiion o Mr. Hemvell’s $54, 000
anmalixed salary.

) Accomting nma¥is indicate teat EFP’s Forn 10555 waz seea to the Iexvenei Ravenue Scrvioe
on September 15, 2080,
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The sixth column of the worksheet includes descriptions of each of the distributions,
the vast majority of which describe personal expenses, e.g., “Contractor - Keith’s
house,” “Wire for personal afomcy fees,” “Dr. biHf, Hume Depot, Penneys,”
“Schlzman Plumbting, Target, meals,” “peracasil bills,” aod “personal expenses.”
These dencriptions cmne foptu expente mports, oral comsmmications, of other
documenta thet accompenied the diptribwtion requests and distributiens theroselves.
EFF required the descriptians so that it could propesly determine whethar the
expenses should be coded as business expensas to be incurred by EFF or as personal
expenses to be treated as distribution income to Mr. Howell. At the end of the
worksheet, the personal expenses and business expenses incurred by Mr. Howell arc
reconciled to show that'$77,070 of the total amount requested and provided to Mr.

Howell was for persomal. purposes and, therefore, was treated as income to him on
EFF’s Form 1065 mid the Schaiule K-1 for Mr. Howell.

3 Ms. Howell’s Palitical Cozteibesiions

The worksheet at Exhibit A shows that a distribution of $8,800 on 3/28/2008 for a
“Political Contribution” and $10,000 on 9/04/2008 for “Reimburse — contr.” we:
included within the $77,070 amount distributed as income to Mr. Howell. As just
explained, these descriptions ensured that EFF’s accountant could code the amounts
as personal expenses and treat thetn as distribution income to Mr. Howell. It
appears that Mr. Howell made these conributions to Vern Buchianan for Congress
and the Republican Party of Florida, though the latter was apparently returned for
insuffidient funds.

Mr. Mokley ia peaanally aoqusiated with Congressman Ruchansn and is an active
voluntee:. fundraiser for Vern Buchanan £ar Congress. Mr. Mobley routinely
solicits personal politica] contributions on behalf of Vern Buchanan for Congress
from family and friends. In March, 2008, Mr. Mobley asked Mr. Howell if he
would consider making a personal contribution to Vern Buchanan for Congress.
Mr. Mobley believed that Mr. Howell was making enough money to make the
contribution based on the apparent strength of EFF’s business and the salary and
distributien incorme Mr. Howell wes drawing as a 5(% owsrer of the company.

Mr. Mobley ealso dalicited conibutians on halmlf of the Florida Republiesa Party. .
He duss not, kowaver, hare a spesific mecollecticn of soiisiting Mr. Howall for such
a contribution.
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Contrary to press accounts discussed below, Mr. Mobley did not pressure Mr.
Howell into making any of his political contributions. Mr. Mobley believed that
Mr. Howell had the means b make a contribution to Vern Buchanhen for Congress
and thought hir. Howell wauld be intemsted in suppordng the reclection of theie
local Congresaman. Me. Méahicy was not at the time nwame of Mz. Heovall’s
politicul affiliminim, polities! cenatribution kistory, ar sny other relcvaat personal
financial infozmation other than the amounts Mr. Howell was paid as salary and
drawing as distribution income from EFF. As just explained, Mr. Mobley does not
récall whether he solicited Mr. Howell to contribute to the Florida Kepublican Party.

4. Fraud Committed Ey Mr. Howell

In the summer of 2008, Mr. Mobley and MTampa grew suspicious when the
accounts receivable invoices that EFF was submitting to MTampa for factoring
were paying very slowly. By the fall of 2008, Mr. Mobley and MTampa were able
1o detesmise that Mr. Howell was doizevsing M‘l‘ampa in twn ways. Flrst, Mr.
Hownll was submitting fales accaunts seceivable invaives em behgif of EFF to be
factored by MTampa. Second, Mr. Howell bad engaged a second factoring
company — Bibby Financial Services (*Bibby’) — on behalf of EFF and was_
submitting the same accounts receivable invoices to be factored by both Bibby and
MTampa.

Attached s Fixhibit B are dnpasition tressmipts of swo EFF nerployees, Soammr
Byrenn and Taresa Reseon. Feath Ms. Byumm and ifs. Burnes prominted detailed
testimony of these frauds. See, e.g., Bynum Dep. 24:18-23; 33:14-21, 43, Nov. 19,
2008 (*Q All right. Let me show you what we’ll call Exhibit 4. It is Invoice
Numbar 3947 dated 9/23/2008, tillad t0 Sam’s Club Waremnuse, in the ameunt of
$1,869.45. To the best of your knowledge, would that Exhibit 4 be a fictional
invoice? A Yes, sis. Absolutely.”), (“Q So starting roughly sometime in August
of this year, to the best of your knowledge, loads were being double-invoiced with
one showing Bibiby Financial Services, Inc., and one showing M-Tampa Financing
Company, LLC; is that correct? A That’ snght That’s what we suspected at the
time, and now I can look &2 the stuff and t¢ll for sure that is exmctly what was
happraiirg.”); Barnez Dap. 31:20-24, Mov. 19, 2008 (“Q Axd [Mr. Howsli] was
bns:nlly yeliing texcnure he was trying to pet titmey in fasior and fuster? A Yes,
sir. Q On fake invoictu or doubls invoicus? A Enacily.”™)




12044331675

Wil

Ms. Thomasenia P. Duncan
Febmary 24, 201C
Page 6

Attached as Exhibit C is a copy of a police rcpbrt filed by MTampa to report Mr.
Howell’s fraudulent activity. It states that “Terry Keith Howell had:

1. Sulimitted fraudulant invoices in exazss aof $1,000,000 to M Tamua Financing to
be factored

2. M Tampa Fiaeneing d1d factar thass invaices

3. Faxed a letser from M Tampa Financing, in which he had no ownership or
operating rights, using a fnrgei signature, atating that no payments should be made
toM Tampa Financing.™

Exhibit C includes copies of the forged letrers which were also included in the
police report. Tke police determined that they could not proceed against Mr.
Howell absent a forensic accounting of the fraud by MTampa. However, MTampa
could not provide such an ascounting bevanws its =soordy wore bused on the
fravgislmat oues Mr. Haneil hml soimritted. If acctanie renoeds exizied mud cauld be
used to pmvlde a true aoceuming, they ware in Jvir. Howell's possession and he Was
not cooperating.

In addition to defrauding MTampa, Mr. Howell was also trying to transfer EFF’s
principal assets, i.¢., its trocks, as well as factored payments owed to EFF to Mr.
Howell’s Plorida Express Freight, LLC trucking company without the knowledge or
acquiescence of the other members of EFF.

S. Lagal Autiocn Aguinit Mr. ifewull

To reassert control over EFF and ta recaver its assets, the other members of EFF
filed a civil suit against Mr. Howell. However, EFF and its members were also
facing legal claims for wages and payments from EFF’s truck drivers and other
sources as a result of Mr. Howell's malfeasance. EFF's other members needed to
obtain EFF’s records to not only develop an accurate financial accounting for their
own purposes, but to address these other claims too.

By this time, the other imembers of EFF hed lewnsed that Mr. Howsll bad an
extanstve hisiury of enxuging in aativiiles tant ressited in legal agamst him

‘ This refers to the second fead comaristed by Mr. Howell, i.e., the double-factoring
previously discussed. To ensure that Bibby could collect on the accounts receivable invoices that
Mr. Howell submitted for factoring to both Bibby and MTampa, Mr. Howell noeded to extinguish
MTampa's claims fe the accouiRis receivable.
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and entities he controlled. Exhibit D contains a non-exhaustive list of these civil
actions. This long record suggested that the deterrent and coercive effect of formal
legal provesdings wers going to have little effost on Mr. Mowell. Acwerdingly, the
other members of EFF decided that negulinting 1owanid a pessible setilement with -
Mr. Heacell vaenidd b the hest way for them 3o sonciusienly cewelve all of the isines
now fhoing EFF. The parties ware shia to agree on a ssttiement December 16,

2008.

Not long after signing the scttlement agreement, Mr. Howell again became
uncooperative. He was apparently facing personal tax, foreclosure and other
financial and legal problems and needed additional financial help to resolve these
probletns. Mr. Howell had learned that Congressman Buchanan’s basimsss and
politieal fundraising prectioss ltwd been scrutiniesd and challenged in lawsuits
spesmiiemied by en itulividual maned Dume hiwtin Qvaritolt. Te @esot flvwls from
the otleer mmambers of EFF, Mr. Honell aluissed he discswsmd his politiesd giving
with 2Mt. Ovethait (or his reprenentatives) and the prizs. Mr. Hidwell falsely
claimed that iz centributian t« Vam Bunkanan for Congreas wag anerced and was
not made with his own money. He threatened to continue to make these claims
unless he received additional financial assistance from the other members of EFF.

In an attempt to end this matter omce and for all, and to fully regain control of EFF’s
recerds mnd ussets, the perties enened into a s=oonud wettlememst on February €, 2009,
That sottlsrmont extibroud seym of the prowisions of tiee first sestiemeont thnt Mr:
Howell had failed to honor. It also barred Mr. Howell from attempting to further
extori any mom finanninl exrintenos by pnehibidlng iim frem making any rscoe fitkee
statementy about hia gontribution t» Vern Burhanan for Congrass. Ta onsaye that he
would honar this commitment, Mr. Howel zigned a stasemamit dascribing the
circumstances survaurding the centribution. That statement was incorporated as
“Exhibit ‘B"” to the second sattlement and is attached hereto as Exhibit F. It states:

I made a campaign contribution in the amount of
$8800.09 to Vernon Buchanan for conggess, |
withdrew thewe funds from Express Freight of Florida
a coapmmy thind 1 ovm 507 of awed depoaited them Into
my personal account. I then wrote the campaign
check. It wns my inicntion to do this lewfially aed
willingly.
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I8/ Terry Keith Howell

However, Mr. Howell subsequerttly perjured himself as he described the
circumstahcgs surrounding both his Vern Buchanan for Congre and Republican
Party of Elaxida contribniions. Im depnsltxon testinmny in am unelated matter, Mr.
Howell falssly testified that he did nat siga the statement attached as Exhibit E and
that the cantributions to Vern Buchanan for Congress weze not made willingly. See
Susan Taylor Martin, Hard Times, Large Checks: Bankrupt Democrat Says He Was
Pressured To Coniribute to GOP Rep. Vern Buchanan, St. Petersburg Times (June
20, 2009); Susan Taylor Martin, Burglary Adds Twist To ‘08 Campaign: Stolen
Records Show Illegal Donations To Rep. Buchanan, Man Says, St. Petersburg
Times (Aag. 19, 200%). Mr. Howell also falsely testified that a contribution by him
to the Republican Party of Florida was snm!‘arly coerced and not tnade fwm his own
funds. Id.

THE ACT AND IMPLEMENTING REGULATIONS

The Act states: “No person shall make a contribution in the name of another person

or knowingly permit his name to be used to effect such a contribution and no person
shall knowmgly accept a contribution made by one person in the name of another
pemon 2US.C. § M41f.

The imglienmating sogdiations furthr state that it is impermilssible for any pesson to:
“Kmowingly help or assist any parson in mahing a eontriamiion im the nacre of
anotker.” 11 CFR. §1104.

DISCUSSION

Mr. Howell’s political contributions to Vern Buchanan for Congress and the
Republican Parzy of Florida were made by him willingly with his own funds. Mr.
Howell’s statements in the media and to others to the contrary are false and not
credible.

1. Mbs. Hownldl’s Pelitiesi Cemtributions Wemne Veluntanrdy Mﬁie
With His Pemonal Income.

Mr. Howell’s political contributions, like many of his other personal expenses, were
paid from income derived from his share of EFF distributions. EFF’s federal
income tax return and accompanying worksheet at Exhibit A unequivocally confirm

- — . —
H
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this fact. They show that the funds used by Mr. Howell to make his political
contributions were from his income. Accordingly, the contributions were not
contributions by EFF or MTarmpa impermissibly nmde in Mr. Flowell’s nante.

Mr. Howsll hua alleged in the psess that his intorast iz the mooey e contribuied was

.somehow diluted because the other members of EFF were “bullies” who
“prossured” him in econection with the palitioal conidbutiony. Sre Martin,
Burglary Adds Twist To '08 Campaign. First, for the reasons just prowided, the
money Mr. Howell contributed was income to him beth as a factual and legal
matter. Second, Mr. Mobley denies exerting improper pressure on anyone,
including Mr. Howell, to contribute to Vern Buchanan for Congress or any other
political committee. Mr. Howell’s public allegation to the comrary is unsupported
by facts.

Mr. Mubley susamed up the situstion aptly in the prrza: “[Mr. Howell] was able to
take distributions as an owner and it was his decision as to what he did with any
such distributions .... 1 am a constituent of, and do support, Congressman Vern
Buchenan, aad certainly asked Mr. Howell to consider donating to his campaign.”
Ild. Mr. Howell did so voluntarily as his signed statement at Exhibit E confirms.

13044331678

2. Mvr, Howell’s Assertions Are Not Credible.

Mr. Houaell has made conaradictory and fidse sirtements about his palitical
contributions. The reasons for his lying are clear. He was facing dire personal
financial and legal prohlemts and saught immaial asgistance to eope with them. He
apparently believed he could exact such assistance from his former business
parbsass by falsely acousing tham of rommitting emspaign finence vialafions. M.
Howell attempted to support his false version of the facts by stating in the press:
“With all my issues ... how’s a guy in bankruptcy going to be doing this?” /d
(internal quotations omitted). The answer is that he apparently believed that lying
about the political contributions would §ive him the leverage he needed to extort
more money to allay his personal debts.

s Fusiirermons, the desumonts thot Mr. Hawell claims to havs pravided she aathor of the two
above-cited 5t. Petersburg Times articles do not support Mr. Howell's false. version of the facts. The
documents apparently show that money for Mr. Howell's political contributions was requested from
EFF and MTarpu tnd depositod inSo Mr. Hewsll’s basik account. As previously discuased, these
documents are entirely consistent with all the other documents generated when Mr. Howell requested
distributions of income for his personal expenses.
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Mr. Howell has falsely testified under oath that he refused to sign the statement
attached hereto as Exhibit E. See Martin, Hard Times, Large Checks. Exhibit E
shows that the statemient was signed and that Mr. Howell acknowledged that he
willingly contributed to Vern Buchanan for Corgress from his personail funils.

He also falsely testified about the circumstances sarrounding the aftenmath of this
contribution. “Howell said in his deposition ‘people from D.C." flew to Tampa and
told him they would pay for attorney Barry Cohen, a major Democmatic Party
fundraiser, to represent him.” /d “Howell said he was contacted by a ‘lady from
Washington’ — he later identified her as House Speaker Nancy Pelosi, ...." /d. “A
spokesman for Pelosi said no one from her office et the Democratic Congressional
Campaign Committce *has spoken to this guy,’ referring to Howell.” /d.

Mr. Howell’s history of deceitful tnlnwvior fusthar undenilines his credibiity in this
matter. Thet depoaition testimany of Ma. Bynw and Ms. Barmee attached ss
Exhibit B makes this point stunningly clear: '

Q Qkay. So [Mr. Howell and his assistant Angel
Acey-Peel] ask you to sign somebody’s name on an
original bill of lading as if it were an original
signature?

A Exactly.
Bynun Dep. 43:9-12.

A ... And] even, just from past experience with him
I have seén him do, you know, quite a bit of crooked
things here and there.”

Bynun Dep. 44:16-18.

Q What types af probleans did he nive thxt you kunawv
about?

A Basically the same type of stuff that's being
involved with right now. - You know, of sending false
documentation to different factoring companies....
[Wlith Ameri-Factors, Com-Data, those are two other
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factoring companies that put liens on his houses and
filed bankruptcy because of him several times.

Bynun Dep. 45:9-14, 45:25-45:3. Exhibit D shows that “Comdata Network™ had
filed a “Contract & Indebtedness” claim and “Amerifactors Financial” had filed a
“Breach of Contract” claim against Mr. Howell.

A ... And then I was just really overwhelmed with
all the deceitfulness, the lying, the — just everything
about the company was just bad news. | would go
home crying practically every night, from [Mr.
Howell] yelling at me.

Bames Dep. 31:15-19.

As aptly summed up agﬁn by Mr. Mobley in the press: “Mr. Howell is, I believe, a
desperate man, and is, in keeping with past practices, trying to shift blame for his
actions.” See Martin, Burglary Adds Twist To '08 Campaign.

CONCLUSION

Mr. Howell made voluntaey persondi contributions from persomal fund¥ which
constituted taxable income to him as reported to the Internal Revenue Service. He
has made false and unsubstantiated accusations including statements made under
oath which are demonstrably false. The Commission should not allow Mr. Howell
to unfuirly and unjustifiahly use the FEC to furiber victimize cur clients.

For the fomgoh:é reasons, the Commission should find no reason to believe that
EFF, MTampa, or Mr. Mobley violated the Act by making contributions in the
name of another or by facilitating the making of such contributions.

Jah Witold Baran
Caleb P. Bums
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c¢c:  Chairman Matthew S. Petersen
Vice-Chair Cynthia L. Bauerly
Commissioner Carvline C. Hunter
Commissioner Ellen L. Weintraub
Commissioner Donald F. MoGahn I
Commissianer Steven T. Walther
Ms. Ann Marie Tarzaken
Mr. Jack Gould .
Mr. Michael Columbo
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